Shared Insights: Consent

Damian Whitlam, a Partner and Amelia Newbold, Risk Management Lead, at Browne Jacobson discussed the legal test codified in Montgomery v Lanarkshire Health Board [2015] and the impact of the
COVID-19 pandemic on consent discussions.

Ed Pollard, a Partner at Browne Jacobson specialising in advisory law discussed consent in the context of patients who lack capacity to make a particular decision.
Tim Shurlock, Safety and Learning Lead and Alison Macefield, Associate Safety and Learning Lead shared the data on consent claims.

NHS Resolution has useful consent resources available on its website: https://resolution.nhs.uk/resources/?fwp resources themes=consent

The Shared Insights were:

r

Claims data

NHS Resolution data indicates that there were 2800 claims coded
as ‘failure of informed consent’ notified between 2014 and 2019.
Of these, 1200 have settled at a total cost (damages and costs) of
£208m.

The most recent data indicates that NHS Resolution is notified of
approximately 450 consent claims each year.

Gynaecology and Orthopaedic claims make up 45% of all consent
claims received.

The NHS Resolution scorecard includes data on consent claims for
each individual Trust
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The potential impact of COVID-19 on consent discussions

» The challenges posed by the increase in remote consultations and
the potential impact on communicating effectively with patients -
clinicians need to be confident they have sufficient information to
determine what risks are likely to be significant for the individual
patient and that the patient has understood the information
provided.

e Tool 5
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https://www.rcseng.ac.uk/coronavirus/recovery-of-surgical-services/tool-5/
https://www.gmc-uk.org/ethical-guidance/ethical-guidance-for-doctors/decision-making-and-consent

